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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 266/2017 u/s 114/290 294 IPC 

 

STATE 

-Vs- 

DHIRAJ KALITA & OTHERS…………..  Accused  

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Pritima Devi   ……… for the State. 

Mr Abdul MAzid , Mr. Jitendra Nath Medhi & others…… for the accused. 

 

Date of prosecution evidence – 20/02/18, 13/03/18, 27/03/18, 12/04/18 

Date of argument – 23/04/18 

Date of judgment – 02-05-2018 

 

      

 

 

Judgment 

 

1. TSI Hemendra Singha initiated the instant case by filing written 'ejahar' before the 

O/C, Nalbari P.S. on 21.2.17. The Prosecution case in brief is that on the basis of a 

public allegation regarding running of obscene acts at Food Ex Restaurant, he along 

with DSP Jupi Bordoloi searched the restaurant in presence of Asistant Commissioner 

Bhaskar Dev Sarma on 21.2.17 and apprehended the young male and female along 

with the owner of the restaurant who were found in obscene condition. Hence the 

ejahar. 

2. On receipt of the 'ejahar', police has registered the case as Nalbari P.S. case No. 

130/17 u/s 114/290/294 IPC and investigated the matter. On completion of 

investigation, police filed charge sheet against the accused persons Dhiraj Kalita, 

Muzammil Hoque, Samsul Ali, Anju Deka u/s 114/290/294 IPC. 
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3. During trial, the accused person entered on his appearance on receipt of summons 

from the court and they were allowed to go on court bail. Relevant copies of the 

documents were furnished to them u/s 207 CrPC. Upon perusal of materials on 

record and after hearing both sides, sufficient materials were found against the 

accused persons u/s 114/290/294 IPC. The particulars of the offences were 

explained to the accused to which they pleaded not guilty and claimed to be tried. 

4. Prosecution in support of the case examined as many as 6 (six) witnesses. Defence 

side did not examine any witness in support of their defence. The accused persons 

were examined under sec 313 CrPC where they have denied all the allegations. 

5. I have heard argument of both sides.  

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points for 

determination: 

I. Whether the accused persons on 21/2/17 at Food ex restaurant to the 

annoyance of the public did any obscene acts in any public place and 

committed an offence punishable under sec 294 IPC? 

II. Whether the accused persons on same date and place has committed 

public nuisance and has committed an offence punishable under sec 290 

IPC? 

III. Whether the accused person Anju Deka on same date and place has 

abetted the offence by being present at the time of commission of the 

offence and has committed an offence punishable under sec 114 IPC?  

 

Evidence on Record 

7. I have carefully gone through the entire evidence on record and materials placed 

before me. 

8. Pw 1 Nayan Kalita has deposed in his evidence that on the date of occurrence at 

about 11 a.m. in the morning he was in his shop and was repairing TV. He saw the 

police entered into the shop of accused Anju Deka and then in the evening again the 

police came and locked the shop. He was asked to put his signature as witnesses in 

the seizure list and that he did not ask anything about the incident to the police. 

In his cross examination he has stated that he did not know what was written 

in the seizure list and that he does not know anything further.    
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9. Pw 2 Hemendra Singha who is the complainant in this case has deposed in his 

evidence that on 21/12/17 he received a public allegation in the police station that 

certain boys and girls were found involved in obscene acts in the Food Ex restaurant 

situated in Nalbari PMC Road. He then made a GD entry no. 875 dated 21/12/17 

which is marked as Ex 3. He along with DSB Jupi Bordoloi went to the place of 

occurrence and in the meantime the then Assistant Commissioner Bhaskar Dev 

Sarma also reaches the place of occurrence and they investigated the restaurant and 

found three young couples were involved in obscene acts. They then brought the 

couples along with the owner of the restaurant to the police station. The complainant 

then filed the ejahar which is marked as EX 2.     

In his cross examination Pw 2 state that he do not remember whether the 

public allegation was written or oral. He also stated that when they reached the 

place of occurrence the accused persons were sitting in the restaurant. He further 

stated that some girls were also present in the place of occurrence with the accused 

but their names were not mentioned in the ejahar nor they were listed as witnesses 

and that he did not find them guilty. He further stated that he has not received the 

copy of public complaint.  

10. Pw 3 Sachindra Haloi, Pw 4 Dip Das and Pw 5 Dipak Das are mainly the seizure 

witnesses. They almost deposed the same. They stated that the restaurant of the 

accused Anju Deka was sealed and they were asked to put signatures in the seizure 

list and that they do not know anything about the incident.  

11. Pw 6 Jupi Bordoloi is the investigation officer of this case. She stated that on 21/2/17 

the O/C received the public allegation and a GD entry was made vide GD entry no. 

875/17 dated 21/2/17.  On receipt of the complaint she and TSI Hemendra singha 

went to the place of occurrence. The gist of the complaint was that the young couple 

were found in obscene condition in the restaurant that it had become difficult for the 

families to visit the restaurant. She further stated that on reaching the place of 

occurrence they found 3 couple in a compromising position and that the owner Anju 

Deka was the one who abetted the offences and she used to charge on hour basis. 

The accused persons were arrested by them and she recorded the statement of the 

accused. The restaurant was sealed by the then Executive magistrate Bhaskar Dev 

Sarma. She prepared a sketch map which is marked as exhibit 4. After completion of 

investigation she filed the charge sheet against the accused persons Dhiraj Kalita, 

Muzammil Hoque, Samsul Ali, Anju Deka u/s 114/290/294 IPC which is marked as 

exhibit 5. 
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In her cross examination she stated that the public allegation was verbal so 

no copy of the same could be attached and that the verbal allegation was made to 

the O/C and the O/C has not reduced it into writing. She further admitted that no 

date was mentioned as to when the sketch map was prepared. She also admitted 

that no copy of the ejahar was given to the complainant. She further admitted that 

the females were not interrogated as to how they were related to the accused 

persons Samsul and Muzammil. She further stated that the accused persons were 

having tea when she reached the place of occurrence. She also stated that the public 

who gave the allegations their identity were not disclosed to her so she did not 

mention them as witnesses. She also stated that she did medical check- up of the 

females but no adverse were found. She admitted that no witnesses have found 

Dhiraj Kalita in the place of occurrence and neither of the witnesses have mentioned 

against Dhiraj Kalita. 

  

Judicial Determination 

  

12. Now, in order to warrant the conviction of the accused under sections 290/294, 

Indian Penal Code, the prosecution must be able to show that the accused persons 

were involved in some obscene act in a public place and has committed public 

nuisance. The prosecution must prove the guilt of the accused beyond all reasonable 

doubt. Till then, the accused will have to be presumed as innocent.  

13. Coming to the case in hand, it is stated by the complainant that the investigation of 

the case sets in motion when the O/C received a public allegation. But the identity of 

the public is not disclosed and hence they were not made the witnesses of the case. 

Furthermore, the Pw 3, Pw4 and Pw 5 who have their shops nearby the place of 

occurrence has stated that they had no knowledge regarding the incident and just 

put their signatures in the seizure list as were asked by the police.  

14. Moreover, both the complainant and the I/O though stated in their evidence in chief 

that the young couples were found in obscene condition while in their cross 

examination the I/O stated that the accused persons were having tea and the 

complainant stated that they were sitting when they reached the place of 

occurrence. No witnesses could prove that the accused persons were involved in 

some obscene acts or committed any public nuisance. 

15. Furthermore, the females who were also found in the place of occurrence were not 

made the witnesses nor the accused and the I/O also could not justify the same.   
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16. Thus my considered opinion is that the evidence on record is not enough to prove 

beyond reasonable doubt that the accused persons were involved in committing 

public nuisance or were involved in some obscenity. And since the prosecution has 

been unable to prove that, the accused person Anju Deka cannot be held liable for 

abetting the offence by being present at the time of occurrence. 

17. I, therefore, find that the prosecution has failed to establish the guilt of the accused 

person beyond all reasonable doubt. As such, accused persons Dhiraj Kalita, 

Muzammil Hoque, Samsul Ali, Anju Deka are held not guilty of the offence punishable 

u/s 114/290/294 of IPC and accordingly, they are acquitted and set at liberty 

forthwith. 

18. The bail bond furnished on behalf of the accused persons shall remain in force for a 

further period of six months. 

19.  The seized article, if any, be returned to the original owner as per law in due course. 

 

 Given under my hand and seal of this court on this 2nd day of May, 2018. 

 

  

 

 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 
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APPENDIX 

    

 Prosecution witness: 

 

PW 1- Sri Nayan Kalita 

PW 2- Hemendra Singha 

PW 3- Sri Sachindra Haloi 

PW 4- Sri Dip Das 

PW 5- Sri Dipak Das 

PW 6- Jupi Bordoloi 

 

 

Defence witness: 

Nil  

 

Exhibits: 

Ext. 1 – Seizure list 

Ext. 1(1) 1(2) & 1(3) - Signature of the seizure witnesses 

Ext. 2 – ejahar 

Ext. 2(1) - Signature of the informant 

Ext. 3 – extract copy of G D entry  

Ext. 4 – sketch map 

Ext, 4(1) - signature of I/O 

Ext. 5- Charge sheet 

Ext. 5 (1) – signature of I/O 
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Rubina Yasmin 

         J.M.F.C. Nalbari 

 


